I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A
UNI TED STATES OF AMERI CA,
Plaintiff, Case No. 1:94CV02693 TPJ
VS.
VI SI ON SERVI CE PLAN,

Def endant .

N N N N N e e e e

REVI SED FI NAL JUDGVENT

Plaintiff, United States of Anmerica, filed its Conplaint on
Decenber 15, 1994. Plaintiff and Defendant, by their respective
attorneys, have consented to the entry of this Final Judgnent
wi thout trial or adjudication of any issue of fact or law. This
Fi nal Judgnent shall not be evidence agai nst or an adm ssion by
any party about any issue of fact or law or that any viol ation of
| aw has occurred. Therefore, before the taking of any testinony
and without trial or adjudication of any issue of fact or |aw

herein, and upon consent of the parties, it is hereby

ORDERED, ADJUDCED, AND DECREED, as fol | ows:
l.
JURI SDI CT1 ON

This Court has jurisdiction over the subject matter of this
action and over each of the parties consenting hereto. The
Conpl ai nt states a clai mupon which relief nay be granted agai nst
t he Defendant under Section 1 of the Sherman Act, 15 U.S.C. § 1.

1.
DEFI NI T1 ONS




As used herein, the term

(A) "Defendant"™ or "VSP" neans Vision Service Plan;

(B) "Panel Doctor's Agreenent" neans the VSP Panel Menber
Agreenment by which Defendant contracts with optonetrists or
opht hal nol ogi sts, including all anmendnents and additions, in
effect at any tinme since January 1, 1992, and during the term of
this Final Judgnent;

(C© "Most Favored Nation O ause" neans:

(1) the clause characterized as a Fee Non-
Discrimnation Cl ause in paragraph 6 of the VSP Panel
Doctor's Agreenent, pursuant to which each VSP nenber doctor
agr ees:

(a) not to charge fees to VSP that are any hi gher
t han those charged to the doctor's non-VSP patients,
nor those that the doctor accepts from any other non-
gover nnental group, group plan, or panel;

(b) if a published VSP fee schedul e woul d cause
paynment in excess of the doctor's usual and customary
fee, to notify VSP and accept such lower fee as is
consistent with the doctor's usual and custonary fees;
and

(c) if VSP determnes that the doctor is charging
fees to VSP that are higher than those charged non-VSP
patients, VSP shall reduce the doctor's fees

accordingly; or



(2) any other existing or future clause in the VSP

Panel Doctor's Agreenent, VSP policy, or VSP practice having

t he sane purpose or effect, in whole or in part;

(D) "Non-VSP patients" nmeans patients who are not nenbers
of a plan insured or adm nistered by VSP,

(E) "Non-VSP plan" neans any plan (other than VSP)
responsi ble for all or part of any expense for vision care
services, provided to plan nenbers, pursuant to contractual terns
with providers of vision services limting the fees that
provi ders collect for serving the plan's nenbers;

(F) "Usual and customary fees" neans the fees for services
and materials that are charged, before any discounting, by VSP
panel doctors to their private patients(patients not covered by
Medi care or Medicaid prograns); and

(G "VSP panel doctor"™ means any optonetrist or
opht hal nol ogi st who has entered into, or who has applied to enter
into, a VSP Panel Doctor's Agreenent.

[T,
APPLI CABI LI TY

This Final Judgnent applies to:

(A) the Defendant and to its successors and assigns, and to
all other persons (including VSP panel doctors) in active concert
or participation with any of them who have received actual
notice of the Final Judgnment by personal service or otherw se;

and



(B) the Mpst Favored Nation Cl ause, as defined in Section
11 (C) of this Final Judgnent, but to no other clause of the VSP
Panel Doctor's Agreenent, VSP policy, or VSP practice.
I V.
PRCHI BI TED CONDUCT

Except as permtted in Section V, Defendant is enjoined and
restrained from

(A) maintaining, adopting, or enforcing a Myst Favored
Nation C ause in any VSP Panel Doctor's Agreenent, corporate
byl aws, policies, rules, regulations, or by any other neans or
nmet hods;

(B) maintaining, adopting, or enforcing any policy or
practice |inking paynents nmade by VSP to any VSP panel doctor to
fees charged by the doctor to any non-VSP patient or any non-VSP
pl an;

(C differentiating VSP's paynents to, or other treatnent
of , any VSP panel doctor because the doctor charges any fee | ower
than that charged by the doctor to VSP, to any non-VSP patient or
to any non-VSP pl an;

(D) taking any action to discourage any VSP panel doctor
fromparticipating in any non-VSP plan or fromoffering or
charging any fee lower than that paid to the doctor by VSP to any
non- VSP pati ent or any non-VSP pl an;

(E) nonitoring or auditing the fees any VSP panel doctor

charges any non-VSP patient or any non-VSP plan; and



(F) communicating in any fashion with any VSP panel doctor
regarding the doctor's participation in any non-VSP plan or
regardi ng the doctor's fees charged to any non-VSP patient or to
any non-VSP pl an.

V.
PERM TTED ACTI VI TI ES

Despite any prohibition contained in Section IV of this
Fi nal Judgnent,

(A) for the purpose of cal culating paynents to be made to
its panel doctors, Defendant may request annually that a VSP
panel doctor report the doctor's usual and customary fee, for
each applicable service, provided by the doctor during a
precedi ng period of up to 12 nonths ending no |later than 2 nonths
before the information nust be reported, provided that such
information is requested uniformy fromall panel doctors within
a meani ngful geographi c area conprising zip codes;

(B) Defendant may calculate the fees that it pays to a VSP
panel doctor for services rendered to VSP patients based on the
panel doctor's usual and customary fees, provided that Defendant
enpl oys a uniform nmethod of cal culation at |east within each
meani ngf ul geographic area, conprising zip codes, in which it
does busi ness;

(C© only for the purposes of verifying whether the
information reported by a VSP panel doctor, pursuant to Section
V(A), is accurate or of investigating a VSP panel doctor's

suspected excessive billing to VSP, upon reasonabl e belief that



the reported fees may be inaccurate or excessive, and subject to
t he reasonabl e conveni ence of the VSP panel doctor, Defendant may
audit the VSP panel doctor's charges to patients;

(D) consistently with Sections IV(C) and (D), Defendant may
devise and utilize a fee systemfor doctors who apply for VSP
panel nenbership after the date of this Final Judgnent that is
different fromthe systemused to conpensate current panel
doctors, and that system nay be based on the average fees VSP
pays in a neani ngful geographic area conprising zip codes;

(E) consistently with Sections IV(C) and (D), Defendant may
elect to maintain current fees for panel doctors at their
exi sting levels and may base any future fee increases on the
Consumer Price Index, VSP's own financial growh, or any other
meani ngf ul econom c i ndicator;

(F) consistently with Sections IV(C) and (D), Defendant may
i npose penalties on panel doctors who have m srepresented their
usual and customary fees; and

(G when acting as an agent of the Medicare program or any
state Medicaid program Defendant may adm ni ster the paynent
met hodol ogi es enpl oyed by such prograns, provided that any fee
information, that VSP is required to collect fromits panel
doctors in adm nistering any such paynent nethodol ogy, is not
considered by VSP in determning the fees that it pays its panel
doctors for services rendered to patients not covered by these

progr ans.



VI .
NULLI FI CATI ON

The Most Favored Nation C ause shall be null and void and
Def endant shall inpose no further obligation arising fromit on
any VSP panel doctor. Wthin 60 days of entry of this Final
Judgment, Defendant shall dissem nate to each present VSP panel
doctor an addendumto the Panel Doctor's Agreenment, nullifying
t he Most Favored Nation O ause, and Defendant shall elimnate the
Most Favored Nation Cl ause fromall Panel Doctor's Agreenents
entered into after entry of this Final Judgnent.

VII.
COVPLI ANCE MEASURES

The Defendant shall:

(A) distribute, within 60 days of the entry of this Fina
Judgnent, a copy of this Final Judgnent to: (1) all VSP officers
and directors; (2) VSP enpl oyees who have any responsibility for
approvi ng, disapproving, nonitoring, recomrending, or
i npl ementing any provisions in agreenents with VSP panel doctors;
and (3) all present VSP panel doctors and all former VSP panel
doctors whom VSP shoul d reasonably know have resi gned because of
t he Mbst Favored Nation C ause;

(B) distribute in a tinely manner a copy of this Final
Judgnent to any officer, director, or enployee who succeeds to a
posi tion described in Section VII(A) (1) or (2);

(C) obtain fromeach present or future officer, director,

or enpl oyee designated in Section VII(A)(1) or (2), within 60



days of entry of this Final Judgnent or of the person's
succession to a designated position, a witten certification that
he or she: (1) has read, understands, and agrees to abide by the
terms of this Final Judgnent; and (2) has been advi sed and
understands that his or her failure to conply with this Final
Judgnent may result in conviction for crimnal contenpt of court;

(D) maintain a record of persons to whomthe Final Judgnent
has been distributed and from whom pursuant to Section VII(C),
the certification has been obtai ned;

(E) The Defendant shall notify all fornmer VSP panel doctors
whom it shoul d reasonably know have resigned because of the Mbst
Favored Nation Cl ause, that they are reinstated, on terns and
conditions that VSP may establish consistently with this Final
Judgnent, unless they do not desire reinstatenent; and

(F) report to the Plaintiff any violation of the Final
Judgnent .

VIITIT.
CERTI FI CATI ON

(A) Wthin 75 days of the entry of this Final Judgnent, the
Def endant shall certify to the Plaintiff whether it has:
(1) dissem nated contractual addenda pursuant to Section VI,
(2) distributed the Final Judgnent in accordance with
Section VII(A), and (3) obtained certifications in accordance

with Section VII(CO).



(B) For five years after the entry of this Final Judgnent,
on or before its anniversary date, the Defendant shall file with
the Plaintiff an annual Declaration as to the fact and manner of
its conpliance with the provisions of Sections IV, V, VI, and
VI,

I X.
PLAI NTI FF' S ACCESS

(A) To determne or secure conpliance with this Fina
Judgnent and for no other purpose, duly authorized
representatives of the Plaintiff, upon witten request of the
Assi stant Attorney General in charge of the Antitrust D vision
and on reasonable notice to the Defendant nmade to its principal
office, shall be permtted, subject to any legally recognized
privil ege:

(1) access during the Defendant's office hours to

i nspect and copy all docunents in the possession or under

the control of the Defendant, who may have counsel present,

relating to any matters contained in this Final Judgnent;
and
(2) subject to the reasonabl e convenience of the

Def endant and wi thout restraint or interference fromit, to

interview officers, enployees or agents of the Defendant,

who may have Defendant's counsel and/or their own counsel

present, regarding such matters.



(B) Upon the witten request of the Assistant Attorney
General in charge of the Antitrust D vision nmade to the
Def endant' s principal office, the Defendant shall submt such
witten reports, under oath if requested, relating to any matters
contained in this Final Judgnent as nmay be reasonably requested,
subject to any legally recognized privil ege.

(© No information or docunents obtained by the neans
provided in Section | X shall be divulged by the Plaintiff to any
person other than duly authorized representatives of the
Executive Branch of the United States, except in the course of
| egal proceedings to which the United States is a party, or for
t he purpose of securing conpliance with this Final Judgnent, or
as otherw se required by | aw

(D If at the tinme informati on or docunents are furnished
by the Defendant to Plaintiff, the Defendant represents and
identifies in witing the material in any such information or
docunents to which a claimof protection may be asserted under
Rul e 26(c)(7) of the Federal Rules of Cvil Procedure, and the
Def endant mar ks each pertinent page of such material, "subject to
cl ai mof protection under Rule 26(c)(7) of the Federal Rules of
Cvil Procedure,"” then 10 days notice shall be given by Plaintiff
to the Defendant prior to divulging such material in any |egal
proceedi ng (other than a grand jury proceeding) to which the

Def endant is not a party.
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X.
FURTHER ELENMENTS OF THE FI NAL JUDGVENT

(A) This Final Judgnent shall expire five years fromthe
date of its entry.

(B) Jurisdictionis retained by this Court for the purpose
of enabling either of the parties to this Final Judgnent, but no
ot her person, to apply to this Court at any tinme for further
orders and directions as may be necessary or appropriate to carry
out or construe this Final Judgnment, to nodify or term nate any
of its provisions, to enforce conpliance, and to punish
viol ations of its provisions.

(C© Entry of this Final Judgnent is in the public interest.

DATED:

UNI TED STATES DI STRI CT JUDGE
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